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* Cases Chiefly Relied Upon I. 


Lit 
STATUTES 


22 DCC 1801 (b) [1967 Edition. 1969 Supplement IT] 


Except as provided in sudsection (a) of this section, 
whoever shall, either in the night or in the daytime, break, 
ané enter, or enter without breaking, any dwelling, bank, 
store, warehouse, shop, stadle, or other building or any 
apartment or room, whether at the time occupied or not, or 
any steamboat, canaldoat, vessel, or other watercraft, or 
railroad car or any yard where any lumber, coal, or other 
goods or chattels are deposited and kept for the purpose of 
trade, with intent to break and carry away any part thereof, 
or any fixture or other thing attached to, or connected with 
the same, or to commit any criminal offense, shall be guilty 
of burglary in the second degree. Burglary in the second 
degree shall be’ punished by imprisonment for not less than 
two years nor more than fifteen years. 


22 DCC 2202 [1967 Edition]. 
Petit Larceny - Order of Restitution. 


Whoever shail feloniously take and carry away any property 
of value of less than $100, including things savoring of the 


realty, shall be fined not more than $200 or be imprisoned for 
not more than one year, or doth. And in all convictions for 
larceny, either grand or petit, the trial justice may, in his 
sound discretion, order restitution to be made of the value of 
the money or property shown to have been stolen by the defendant 
and made way with or otherwise disposed of and not recovered. 


22 DCC 2204 [1967 Edition]. 
Unauthorized Use of Vehicles 


Any person who, without the consent of the owner shall 
take, use, operate, or remove, or cause to be taken, used, 
operated, or removed from a garage, stable, or other building, 
or from any place or locality on a public or private highway, 
park, parkway, street, lot, field, inclosure, or space, an 
automobile or motor vehicle, and operate or drive or cause the 
same to be operated or driven for his own profit, use, or 
purpose shall be punished by a fine not exceeding one thousand 
dollars or imprisonment not exceeding five years, or both such 
fine and imprisonment. 


‘ 
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§ 22-105. Persons advising, inciting, or conniving 'at 
criminal offense to be charged as principals. | 


In prosecutions for any eriminal offense all persons 
advising, inciting, or conniving at the offense, or aiding 
or abetting the principal offender, shall be charged as 
principals and not as accessories, the intent of this section 
being that as to all accessories before the fact the law 
heretofore applicable in cases of misdemeanor only shall apply 


to all crimes, whatever the punishment may be. 


STATEMENT OF ISSUES PRESENTED FOR REVIEW 


1. Whether on the basis of the meagre and insufficient 
evidence introduced at trial, it can be said as a 
matter of law that such evidence was sufficient as to 
sustain the conviction of the appellant. 


Wnetner on this bdasis of the evidence, the judge can 

properly be said to have denied a motion for acquittal 
the case go to che jury; whether as a matter 

of law, a reasonable man could not nave had a reasonable 

doubt as to guilt in the instant case. 


This pending case was not previously pefore this Court, 
either under the same or 2 similar Title. 


REFERENCES TO RULINGS 


March 28, 1969 Ruling of Judge Sirica denying defendant's 
Motion for Judgment of Acquittal. 


In The 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,048 


AARON W. WILLIAMS, Appellant 
a 


UNITED STATES OF AMERICA, Appellee 


Appeal From A Judgment 
of Conviction in the 
United States District 
Court for tne 
District of Columbia 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


Appellant, Aaron W. Williams, along with two other 
defendants below, Walter R. Daniels and William H. Fowler, was 
convicted in the United States District Court for the District 


of Columbia after trial before the Honorable John J. Sirica, 


United States District Judge, sitting with a jury on February 4, 
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1969 under a three count indictment for: Count I, burglary 
in the second degree (22 Dec 1801 (b)); Count II, petit 
larceny (22 DCC 2202); and Count IIT, unauthorized use of an 
automobile (22 DCC 2204) (TR 165-167). : 

On March 28, 1969, Judge Sirica, after having reserved 
decision of the defendants' motions for a judgment of acquittal, 
granted the motion for a judgment of acquittal made dy éefendant 


Daniels and denied similar motions of defendants Williams and 


Fowler. 


Thereupon Judge Sirica sentenced defendant Williams to 


incarceration for a term of 1-4 years on Count I, 1 year on 

Count II, and 1-4 years on Count III, said sentences to run 
concurrently. A timely notice of appeal was filed by appellant 
Williams on March 28, 1969, Judge Sirica ordering the prosecution 
of this appeal without prepayment of costs on April 3, 1969. 

On May 20, 1969, attorney for appellant was notified of his 
appointment by this Court to prosecute the present appeal, the 
District Court having included in its order the appropriate 
certification to this Court. 

The Proceedings in the above matter were held before 
the Honorable John J. Sirica, United States District Judge, 
sitting with a jury on January 29 and 30, and February 3 and 4, 
1969. At the trial, the following evidence was adduced: 
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(1) That on the morning of April 28, 1969, a 1964 
blue Chevrolet Impala, DC Tags 54-444, owned by one Zephrie 
Scott, was stolen by a group of persons, none of whom the 
witness was able to identify (TR 7-16). 


(2) That the Jacobson Market Liquor Store, owned 


by the MRY Corporation and located at 924 - 10th Street, N.W., 


Washington, D.C., was apparently broken into sometime during 
the early hours of April 28, 1968 and robbed of a quantity 
of liguor (TR 16-26). 

(3) That Officer Thomas Joseph Lawless, a member of 
the Metropolitan Police Department, assigned to a one-man 
scout car, came upon the scene and found the above described 
car parked in front of Jacobson's Market Liquor Store with 
2 cases of liquor in the back seat. Officer Lawless saw 
several persons'on the scene - four of whom were arrested. 
Defendant Daniels was seen near the automobile and fled north 
on 19th Street (TR 31). Defendant Fowler was observed in the 
store, and a juvenile was seen emerging from the store (TR 33). 
Appellant Williams was seen standing outside the store, and 
according to the testimony of Officer Lawless started to run 
as Lawless arrived. Williams denies running. At no time was 


defendant Williams seen inside the store. Officer Lawless 
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specifically indicated on cross examination that he saw the 
appellant on the sill, outside the store, but within a recessed 
area in front of the door. No alcohol was found on! his person 
(TR 52) and there was no evidence to indicate he had entered 

the store.(TR 49). At no time was any evidence introduced 

to indicate Williams approached the automobile. No fingerprints 
of appellant were introduced to connect him witn either the 
automobile or the liquor. 

(4) Evidence was also adduced that the front of 
the store had been boarded up due to the April 1968 riots 
(TR 17). On direct examination Williams claimed that he was 
returning to the home of a friend after a party and that he 
observed a commotion in front of the liquor store. He arrived 
to take a closer look at the commotion and was alnost immediately 
apprehended by Officer Lawless (TR 93-95). 

(5) No other evidence was adduced to connect the 
defendant with the crime. On the basis of this evidence alone, 
Judge Sirica denied appellant's motion for a judgment of 
acquittal and allowed the case to go to the jury. ‘After a 
guilty verdict was rendered against all three defendants on 
all three counts, Judge Sirica granted the motion for acquittal 
as to defendant Daniels and denied it as to defendants Williams 


and Fowler. In fact Judge Sirica, in the presentencing 


proceedings of March 28, 1969, indicated that his denial of 


t of acquittal was prompted 
"You see one man 
4t was Fowler, and Williams 
i coming out through a store that had been broken 
running down 10th Street and the officer 
(emphasis supplied) (Supplementary 
transcript of March 28, 1969, page 4). Appellant respectfully 
submits that this was an erroneous conclusion since no evidence 
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» Officer Lawless specifically stated on cross 


examination that ne never Saw Williams within the store, only 

on the sill, in front_of, but not in, the store. (TR 49, 52). 
Respondent respectfully submits that the Motion for a 
of Acquittal was erroneously denied and requests this 

Court to reverse the judgment of conviction and enter a Judgment 


of Acquittal as to Appellant Williams. 


SUMMARY OF ARGUMENT 


The Evidence Was Insufficient to Sustain @ Conviction 
of the Offenses Specified In the Indictment (TR 7-16, 
32, 37, 48-50, 52, 101-103). 


The Evidence was Insufficient to Prove Appellant Wil 
Aided and Abetted the Actual Perpetrators of the Act 
(TR 103-105, 125, 130, 149-150). 


liams 
. 


The Lower Court Erred in Denying Appellant's Motion for A 
pucenent of Acquittal. (TR 6-24, 29-34, 39, 48-50, 64-66, 


88-89, 132). 


The Trial Judge's Instructions were Inadequate to Delineate 
the Standard of Reasonable Doubt (135-155). 


THe SVIDENCE WAS INSUFFICIENT TO SUSTAIN A CONVICTION OF 
THs INDICT 


OFFENSES SPECIFIED IN MENT. 


The record below is totally inadequate to sustain 


appellant's convietion for burglary in the second degree, petit 


larceny and unauthorized use. 


The elements required to sustain a conviction of burglary 
the second degree are: 
ght or in the daytime, 
ately 
e occupied or not, .- - 
. commit any criminal 
S01 (bo), (1967 edition, 

The essential elements of the crime, to wit: entry and 
4ntent, are completely lacking in this case. No evidence was 
tntroduced to show Williams ever entered the premises. And 
even if he did'enter, no evidence was introduced to show his 
intent to commit a crime therein. 

The store which was burglarized has an outer entranceway 
whien is recessed. The entrance sits three feet back from the 
front show windows -- somewhat like a V shape, if one were facing 


the store; there is a one-step gill on the street side of the 


door. This entire recessed area and sill is outside the store. 


he 


It was only in this outside area that appellant was seen. (TR 


48-49) . 


The only prosecution witness who testified ion appellant's 


location in reference to the store, Officer Lawless, said that 
he first saw Williams emerging from ". . . the doorway to the 
liquor store" (TR 32) and again "I observed Mr. Willians emerge 
from the doorway of the liquor store, . . SCeCTR 37). On cross- 
examination, Officer Lawless made it clear that he meant 

saw Williams standing in this outside area. The meilevens 

of Officer Lawless! testimony is as follows: 


Q@ Do TI understand that correctly, that you saw 
on the sill? 


On the sill, yes sir. 

Not inside the store? 

No, sir. (TR 49) 

That is the first time that you saw him? 


Yes, sir (TR 50) 


It is thus readily apparent that no evidence was 
4ntroduced to show Williams entered the store, 4 necessary 
element of the crime of burglary in the second degree. 

But in the alternative; even if it could be shown that 
Appellant Williams entered the store, absolutely no evidence was 


4ntroducea to show his intent to commit a crime therein. In 
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fact, on cross-examin <cion of Williams, the Assistant U.S. 


Attorney (TR 101-103) attempted to show that Williams' future 


nave been; that is, what was Williams' intention 


if he had not yet entered the store. There appears below the 


relevant parts of testimony: 


Q That were you doing there? 
Standing there. I heard the police coming. 
Just standing there? 
Yes, sir. 
What were you Going? 
A I didn't want them to shoot me. I knew he 
coming; he made so much noise. 
Were you just looking? 
Yes, sir. 
You aGidn't intend to go in the store? 
Not at that moment. 
When did you intend to go? 
The police was there and I stayed there about 15 
seconds. 


’ the police hadn't come, what were you going to 
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MR, TOOMEY: (Counsel for Williams at trial) 


I object to that. 
THE COURT: He can testify. 
THE WITNESS: It depends on my five senses what at 
would have. done. | 


BY MR. FINKELSTEIN: (Assistant U.S. attorney) 


Q What would you have done? 
A TI couldn't say. 


Q Did you intend to go in that store in any 


circumstances? 
A Not at that moment. 


Q Any later moment? 


A don't know. I can't say I was going into the 


Q What were you doing on the sill? 


A Standing there. I just came down because I seen a 
whole lot of commotion going on sol took it for granted they was 
breaking in the store. It seems like a whole lot of boys was 


covering the store. (TR 101-103). 


This interchange clearly points up appellant's lack of 
4ntent and the prosecution's failure of proof. our criminal 
statutes proscribe present conduct not future conduct. If 
Williams had not entered, any present intention on his part to 


enter cannot form the basis of a conviction. If he had entered, 


he entered witho possessing the requisite intent to commit 

a crime. There is not a scinvilla of evidence to show Williams 
entered, or his intent to commit a crime. Appellant respectfully 
requests reversal of 2 conviction founded on such ephemeral 
evidence. We also urge that it was prejudicial error to allow 
such questioning for it permitted the jury to speculate and, 


in essence, Lt based on possible prospective conduct. 


Unauthorized Use of An Automobile 
ndictment, Appellant Williams was 
charged with tne Y ed use of an automobile. The relevant 
statute specifically provides as follows: 


" 


. . . any person who, without the consent of 

the owner shall take, use, operate, or remove, 

or cause to de taken, used, operated or removed, 

. « - and operate or drive or cause the same to 

pe operated or driven for his own profit, use 

or purpose . . -', 22 DCC 2204 (1967 edition). 

al failed to produce any evidence whatsoever 

in any way connecting appellant Williams with the automobile 
4n question. ‘Two prosecution witnesses testified concerning 
the automobile -- Officer Lawless and the owner, Zephrie Scott. 


Officer Lawless admitted he neither saw Williams near 


or in the automobile. The relevant part of his testimony (TR 52) 


follows: 


Q@ Did you at any time, see Mr. Williams appr oacn 
this automobile? 


A No, sir. 


| 
Q@ So that at no time you saw him within the eutomobile, 


did you? . 

A No, sir. ! 

His presence near the car was never proved; no finger- 
prints were 4ntroduced by the prosecution to show his use of 
the car or otherwise connect him with the theft. of the car and 
no evidence was introduced to show he compelled or pthenwise 
caused any other persons to use the car. 

In addition, Appellant Williams was now identified as 
one of the perpetrators of the theft of the car (TR 7-16). 

The owner of the car, Zephrie Scott, testified that 
he was unable to identify Williams and no evidence was introduced 
to connect appellant with the car. Scott at one point testified 
that four persons took the car, later said that three took it, 
and finally admitted that he didn't pay much attention, but 
rather passed the thieves, dropping his head and not paying 
much attention. The following relevant part of Scott's 
testimony, clearly shows the inadequacy of the prosecution's 


case: 


—i3— 


Would you tell us what you observed, Mr. Scott, 
back to the place you parked your automobile? 
aoor and I saw the door of my car 
in my car --- 
the street and just about 


the car f the boys was in the car and 


THS WITNESS: They took the car and went on. 


FINKELSTEIN: (Assistant U.S. Attorney) 


Scott, how many people were there? 


46 was three was out of the car because--- 


recognize any of the people if you ever 


Can you describe them atv all for us as best you 
recollect? 

A Well, they looked to be in their teens because I 
didn't pay much attention to them because I just dropped my 
head and kept walking... (TR 10) 

@ When you came back to the car, tell us again what 


you observed? 


A When I come out the door I observed the door of 
my car was opened and it was four people standing on the outside 
and one was inside. 


sure 


Q@ Who was the man inside? 

A I don't know, I couldn't see. 

Q Was Mr. Williams----would you stand? (Defendant 
Williams stands). 

Q Was it this gentleman? 


A couldn't identify him. (TR 15-16) 


It is thus patently obvious that the prosecution did 
not introduce any evidence to connect Williams with tne theft 
of the car or with its use. Further, no connection is made 
between Williams and the presence of the liquor in the car. 


On all these essential points the evidence was totally 


insufficient to sustain a conviction. 


C. Petit Larceny 

On the final count of the indictment appellant was 
convicted of Petit Larceny, 22 DCC 2202 (1967 edition) which 
requires a felonious taking and carrying away any property of 
value of less than $100. No prosecution witness was in any 
way able to associate appellant Williams with the teking of 
any property or its presence in the automobile. officer 
Lawless admitted on eross-examination that willians was not 


found with any of the stolen property. The relevant part of 


his testimony follows: 
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Did you find any alcohol or liquor on his person? 


No sign of a dottle of liquor or anything of that 


No, sir. (TR 52) 


We urge that the only fact proven by the prosecution 
wes that appellant was present at the scene of a crime. Based 


n the government's proof, we believe the Court's language in 


Beiley v. U-S., No. 21428, Slip Opinion, dated March 7, 1969, 


where presence, previous associative acts and flight was held 
not sufficient to sustain a conviction, particularly apt. There 
the Court said that that case can be no less than a "prosecution 
constructed from evidence which is pregnant with the probability 
that appellant was an innocent pystander." (Slip Opinion, page 9). 
We believe this language accurately characterizes the instant 
case. 

As we believe the excerpted testimony above clearly 
demonstrates, absolutely no evidence was introduced to connect 
Williams with the theft of the car or the theft of the liquor. 
We urge that appellant's conviction must fail for lack of such 


evidence. 
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THE EVIDENCE WAS INSUFFICIENT TO PROVE 
APPELLANT WILLIAMS AIDED AND ABETTED 
THE ACTUAL PERPETRATORS OF THE ACT. 


As Judge Sirica stated in his instructions ". . . 


mere physical presence by a defendant at the time and place 
of the commission of an offense, is not in and of itself, 
sufficient to establish the guilt of a defendant,” (Tr. 149- 
150) and as this Court said in Bailey v. U-S., No. 21428, 
Slip Opinion, dated March 7, 1969, at page 6, "An inference 
of criminal participation cannot be drawn merely from 
presence; 2 culpable purpose is essential." : 

Further, as stated by this Court in Bailey: 


"A sine qua non of aiding and abetting, | 
however, is guilty participation by 

the accused. ‘In order to aid and abet: 
another to commit a crime it is neces- 
sary that a defendant in some sort 
associate himself with the venture, 

that he participate in it as in s mething 
that he wishes to bring about, that he 
seeks by his action to make it succeed.! 
(Slip Opinion, page 5) 1/ 


1/ Hicks v. U.S., 150 U.S. ye, 449-51 (2895 3 Longe v. U.S., 
a 


Tou US. App. D.C. 14, 20-21, 360 F. 2d 829, 935-3 5)s 
Kemp v. U.S., 114 U.S. App. D.C. 88, 89, 311 F. 2d 774, T75 

. ee also the recent decision in Williams v. U.S., 
D.C. App. No. 4803, 4804, June 30, 1969, O7 Washington Law 
Reporter, 1301, 1306, where the District of Columbia Court 
of Appeals stated: ". . .[Mlere presence at the scene of a 
crime, without more, cannot support a conviction of aiding and 
abetting. 
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In the instant case there is a conflict of testi- 
mony as to whether appellant ran. Officer Lawless said 
he did, but Williams denied this. That Williams did not 
run was corrodoated by the only other defendant who took 
the stand, Fowler (Tr. 103-105, 125, 130). But nevertheless 
flignt, in and of itself, does not raise a presumption of 
pullt. As this Court said in Bailey, 


The Government contends finally that the 
strength of its case against appellant was 
enhencea by the fact that appellant fled 
the scene after the crime was committed. 
The evidentiary value of flight, however, 
as depreciated substantially in the face 
of Supreme Court decisions delineating the 
dangers inherent in unperceptive reliance 
upon flight as an indicium of guilt. We 
no longer hold tenable the notion that 


"tne wicked flee when no man pursueth, but 
the righteous are as bold as a lion." 


The proposition that "one who flees 

Shortly after a criminal act is committed 
or wnen he is accused of committing it 

does so because he feels some guilt con- 
cerning that act "is not absolute as a 
legal doctrine" since it is a matter of 
common knowledge that men who are entirely 
innocent do sometimes fly from the scene 

of 2 crime through fear of being apprehended 
as the guilty parties, or from an unwilling- 
ness to appear as witnesses, (Batley, Slip 
Opinion, page 8 


In the Bailey case the appellant spent some of the 
afternoon of the date of the robbery in the vicinity of the 
Center Market Provisions Company, a wholesale meat distributor. 


He was seen across the street with a man who was to become the 
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principal robber. A bookkeeper from the company walked 


to his car which was parked next to a truck with 2 bag 

| 
containing the day's cash receipts. The appellant and 
the robber were at the truck and the robber took the bag 


with the deposit at gunpoint. Appellant, just prior to 


the holdup, had walked a few steps away from the robber. 
A truck ariver nearby yelled ". . . they're robbing nin" 


and both men ran. Bailey, Supra, at 2-3. 


on these facts, this Court in Bailey held as 

follows: | 

[Tis case is] . . . devoid of evidence, 
beyond what the previous associative 
acts and the subsequent flight might 

themselves reflect, that appellants 

presence on the scene was designed to in 

. any way sanction or promote the robbery. 


In the instant case, unlike Bailey, there is no evi- 
dence of previous associative acts. Rather, there ts mere 
presence and disputed flight. ‘The trial judge in this case 
recognized that this evidence was not enough to allow the 
conviction of defendant Daniels to stand, and we urge that 
4¢ was even less so as to defendant Williams. | 


. . it has been held that the mere 
fact that _one is present at the scene 
of a crime, even though he may bein | 
with the person committing it, will not 


render him an aider and abettor. (Emphasis 
added) Johnson v. U.S., 195 F. 2d 6755, 
t 


676 (8th Cir. 1952) as quoted in Allen v. 
U. S., 257 F. 2a 188, 190 (1958) (dissent) 
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Rule 29 (a) Federal Rules of Criminal Procedure, 
18 U.S.C.A., provides that a motion for a judgment of 
acquittal may be entered 
. .. after the evidence on either 
side is closed if the evidence is 
- insufficient to sustain a conviction 
of such offense or offenses, (charged 
in the indictment or information [sic]). 

The motion for a judgment of acquit? is thus a 
prerequisite to challenge the sufficiency of the evidence. 
In this jurisdiction that standard which must be applied oy 
the trial judge in deciding whether to submit a case to the 
jury is | 

. . whether reasonable jurymen must 
doubt or whether, on the other hand, 


the evidence was such that 4 reasonable | 
mind might fairly have a reasonable | 


doubt or might not have such doubt. 

(emphasis a ) Crawford v. U. S-3. 

App. D. C. 156, 375 F, 2d 332, 354 (1967) 

It is thus necessary to view the evidence in the 

light most favorable to the Government and then make a 
determination whether a reasonable juror might have a reason- 
able doubt as to the existence of any essential elements of 
the crime. Austin v. U.S., 362 F. 24 129, 138 (1967), Gurley 
v. U.S., 81 U. S. App. D.C. 389, 392, 394-395 (1947), cert. 
denied 331 U.S. 837, 67 S. Ct. 15212 (1947). | 

. . . it is the task and conscience of 


a judge to transcend emotional momentum 
with reflective analysis. . . [and if] 


the jury woul culate and sur- 
c 


misc vt +> . 
mise, Witnou 


an 2 in testimony or 
[then] . . . the motion 
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v 
om acquittal is brover ] to avoid such 
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mproper and unfounded conjecture, Austin, 
upra, at 138, 139. 


ES 
jurisdiction has recognized the setting aside of 
criminal convictions on appeal because of the insufficiency 
of the evidence and nas used this "neither novel nor frighten- 
to strike aside speculation and deliberation by a 
Eemphili v. U.S., ___ U. S. App. D. C. __s 
+ is tne contention of the appellant 
here that the judge erred in allowing the jury the opportunity 
to operate beyond it province. 
The jury mignt not be permitted to con- 
fgecture merely, or to conclude upon pure 
speculation or from passion, prejudice or 
sympathy. Tne critical point in this 
t jary is tne existence of a reasonable 
as to guilt. Curley, Supra, at 232. 
Appellant contends that as a matter of law, reasonable 
jurymen must necessarily nave such a doubt. The trial judge 
should have required acquittal. No other result was permissible 
within che fixed bounds of jury consideration, Campbell v. U.S., 
__@. S. App. D.C.__, 326 F. 2d 681, 683 (1963); Cooper v. 
U.S., 94 U. S. App. D.C. 343, 216 F. 2d 39 (1954). 
In the case at bar, viewing the evidence in the light 


most favorable to the Government, the following is obvious: 


Olu 


1) Sometime during the night of April 27-28, 1968, 
a 1964 blue Chevrolet Impala, D.C. Tags 54-44, belonging 
to Zephrie Scott was parked at 4g N Street, N.W. The 
vehicle was subsequently stolen between 1 and 1:30 ALM. 
(Tr. 7-16). Scott saw the offenders, but was unable | to 
identify them and specifically was unable to identify 
appellant Williams (Tr. 15-16). At one point witness Scott 
indicated he saw two boys and one girl at his car (Tr. 10), 
later said he saw "Pour people standing on the outside and 
one was inside"(Tr. 15). Scott most significantly admitted 
he paid no attention to those persons taking his cari He 
testified: ". . . I didn't pay much attention to them because 
I just dropped my head and kept walking." (Tr. 10). 

2) During the early hours of April 28, Jacobdson's 
Market Liquor Store, owned by the MRY Corporation, was 
proken into (Tr. 16-24). | 

3) Defendant Williams was arrested with three others 
as he emerged from the recessed sill in front of, but not in 
the store (Tr. 29-34, 48-50). | 


Do I understand that correctly, that 
you saw him on the sill? 


On the sill, yes sir. 
Not inside the store? 
No, sir (Tr. 49) 


That is the first time that you saw/ him? 


Yes, sir (Tr. 50) 


—sosn— 


4) ‘The diue Chevrolet Impala deseribed above was 
parked in front of the store and two cases of liquor were 
nad in the rear seat of the car (Tr. 39). 
There is no evidence to tndicate Appellant Williams 
ea the store; no liquor was discovered on his 


ne was not seen to approach the automobile (Tr. 64-66) ; 


® 
there was no evidence +o connect Williams with the automobile 


no evidence to snow ne ever entered the liquor 
store (an essential element of purglary) and no evidence to 
snow that he was even known to the other defendants so that 
considered to have aided and abetted the perpetra- 
crimes. 
niy other 4neulpating evidence 4s that of his 
flight, ignoring for a moment the evidentiary conflict 
concerning wnetner or not Williams did flee. Judge Sirica 
on March 28, 1969; tndicated that nis denial of appellant 
Williams! Motion for Acquittal was prompted by his presence 
within the store (Page 4, Supplemental Transcript of March 
28, 1969). Tais was an erroneous conclusion since Officer 
Lawless specifically testified that Williams was never in 
the store (Tr. 52) only emerging from the vestibule which 


43 not part of the store. 


Se 


We submit that on the basis of this evidence reason- 
able jurymen must, of necessity, have a reasonable doubt of 
the guilt of the accused. The trial judge erred in denyin 
appellant's motion for a judgment of acquittal. 

IV. THE TRIAL JUDGE'S INSTRUCTIONS WERE 
INADEQUATE: TO DELINEATE THE STANDARD | 
OF REASONABLE DOUBT. 

The standard that has previously been applied by 
this Court to review the validity of the judge's instructions 
to the jury is whether taking the instructions as a whole 
the Court can find error “affecting substantial rights", 
Austin v. U. S., supra, af 140, Rule 52(a) Fed. R. Crim. 
Proc, 18 U.S.C.A. The trial court (Tr. 135-155) did not 
properly instruct the jury as to the burden on the Government 
to prove guilt beyond a reasonable doubt. This was properly 
objected to (see Tr. page 155). In addition, the Court did 
not correctly define the standard a jury must apply before 
finding a conviction based upon guilt beyond a reasonable 


doubt, 


Initially, the trial judge (Tr. 137) outlined the 


standard charge describing reasonable doubt as previously 
approved by this Court in Scurry v. U.S.,; 120 U.S.>App.D.C. 

374, 347 F. 24 468, 469 (1965), cert. denied 389 U.S. 883, 

88 S. Ct. 139 (1965) and in accord with the law Holland v. Wests 
348 U.S. 121, 140, 75 S. Ct. 127, 99 L. Ed. 150 (1954) 
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Moore v. U. S., __ U. S. App. D.C. __» 345 F. 2d 97 (1965). 
As Juage Sirica instructed (tr. 137), "it is a doubt as would 
cause a reasonable person to hesitate or pause in the graver 
or more important transactions of life. . - it is a doubt 
which is, aS I said, dased on reason.” 

This, of course, aS an abstract principle of law is 
difficult for a lay jury to comprehend. Realizing this, 


Judge Sirica embarked on what he considered a "simple illus- 


tration" to “"nelp a group of laymen" (Tr. 137) understand 


ana apply this principle. He said that what he meant by the 
"eraver or more important transactions of life" are matters 
relating to one's own personal affairs, such as "changing 
your position or moving out of the city or going on 2 trip, 
or buying a mink coat or a deautiful dress for your wife or 
Tie Judge then created 
netical situation of a young couple in @ tight 
financial situation, living on 2 budget. The wife desires 
to buy a new Pontiac automobile; she tells her husband. The 
husband describes to the wife what money they have available, 
what their obligations are and the like. ‘They decide not to 
buy -- not to act. This pausing, hesitating, whether to act 
or not in this matter, said the lower court judge, was what 


he meant by reasonable doubt. 
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We submit that the equating of reasonable doubt 
with a hesitation to act in matters of such insignificance 
as buying a car deprived the appellant of the reasonable 


doubt benefit. 

Reasonable doubt has been defined as "such 2 
doubt as in the graver, more important transactions of 
life would cause an ordinary and prudent person co hesitate 
and pause." Scurry v. United States, 347 F. 24 168 (D. C. 
Cir. 1965), petition for rehearing denied, and cases cited 
therein. On the other hand, it is improper to equate 


reasonable doubt with a "willingness to act. . - in the 


more weighty and important matters in your own affairs." 


curry, supra. 
Scurry, Supre 
It has been stated that a reasonable doubt cannot 


be equated with a "willingness" to act in the more weignty 
and important matters in one's affairs because: | 

A prudent person called upon to act in 

an important business or family matter 
would certainly gravely weigh the often 
nearly balanced considerations and risks 
tending in both directions. Bute ie 
making and acting on & judgment after so do- 
im such a person would not necessarily be 
convinced beyond @ reasonable doubt that he 
had made the right judgment. Human experi- 
ence, unfortunately, is to the contrary. 


Scurry v.U.S., Supra, at 470. | 
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How can a juror truly appreciate the hesitation 

or the pause he must overcome in order to convict a 
defendant? We submit that he cannot truly appreciate the 
hesitation he must overcome if the choice is presented in 
ueh a manner that he would be likely to act despite some 
doubt -- and a insignificant personal problem such as buying 
a new car presents a case in which a person might well be 
willing to act despite some doubt -- in essence, the 
statement by the juage in this case that the grave and 
important personal decision contemplated by the rule was 
whether one would buy a new car effectively transformed 


tne "hesitation" rule into a "willingness" rule. The 


hesitation which 2 suror must understand cannot be conveyed 


by a trivial example of whether one should buy a new car -- 
too often such a decision would be dictated by whim -- one 
4s likely to act despite some douot. 
The hesitation is minimal because of the insignificance 
of the situation and hence deprives an accused of the benefit 


ef the concept of reasonable doubt. 
CONCLUSION 


For the foregoing reasons the judgment of the 


District Court should be reversed and remanded with 


<u 


4nstructions to enter a judgment of acquittal. 
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Ee 


low on three counts -- unauthorized 
petit larceny, and burglary in the second 
erein urges only that the 
glary count (Appellee's 
sufficiency of the evidence 
to the others appellee svat 
e at trial against 
appellant on the petit larceny and unauthorized 
use of a vehicle charges was weaker than that 


presented on the burglary charge.” (Footnote 4, 
Appellee's Brief, page 5 
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yo 


Continuing, appellee notes that tne trial 
a review of the record denied appellant's motions 


of acquittal and then states: 


"Since appellant's sentences on ail th 
er the Court, as a mat 
e 
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fi 


er 


v 
- 
ve 

su 


avidence on the petit larcen 

of a motor vehicle charges." (Citing et 

vy. United States, 320 U.S. 81, 85, 105 (1945) = 
| 


directing tne reader to compare (ef) Benton v- 
je 


Maryland, 395 U.S. 784, 89 S. Ct. 2056 (1909). 

We would assume that this Court would reverse 2s to the 
unauthorized use and petit larceny counts simply because she 
appellee has not urged the sufficiency of the evidence on these 
counts. But if the Court wiil not rely solely on the 
failure to address itself to the evidence on these 
we urge that the fact of concurrent sentences 
this Court's review of ‘the evidence, contrary ¢ 
made by appellee. 

The Benton case, cited by appellee in the 
gbove, strongly and forcefully narrows the scope 
and holds that "there is no jurisdictional bar 
of challenges to multiple convictions, even though concurrent 
sentences were imposed." Benton, supra at 88 $..Ct. 2062. 
Benton does preserve the discretion of a federal appellave court 
in deciding that it is "unnecessary" to consider all the 
allegations made by a particular party, and further notes "the 
concurrent sentences rule may have some continuing validity as 
a rule of judicial convenience." Benton, supra at 88 S. Ct. 2061 
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bility of adverse collateral leg 
the appellant respectfully requests 
ourt will not de persuaded by the appellee's failure 
iency of the evidence as to the unauthorized us 
larceny counts, it review the evidence despite 
sentences are concurrent. Appellant 
atisfactorily demonstrated the insufficiency 
on these two counts (Appellant's Brief, pages 
Appellee has failed to show the existence of 
essential elements oF namely envry 


aiaed to prove 


wn vi 


Nad os! 


Appellee attempts to sustain the denial of appellant's 


Pps 


‘motion for judgment of acquittal as well as the sufficiency or 


the evidence to convict on the burglary count on the vasis of 
| 


the following evidence: 


"Responding at approximately 4:00 @.m. ] 

for breaking into a liquor store, Officer 

served appellant emerge from the doorway of 

Store and flee (Tr. 30-32). Seeing that the 

front door had a2 four-and-one-nalf-foot hole eins 
Officer Lawless, by drawing his gun, halved appellant 
(tr. 32-33, 50, 56). The officer than saw appellant's 
companion climb out through the liquor store door and 
saw @efendant Fowler inside the store (Tr. 33). 


"olLearly, viewing the preceding evidence cumulatively, 
appellee respectfully submits it was sufficient to 
justify appellant's burglary conviction as either 2 
Sy eg or an aider and abettor." (Appellee's Brief, 
page © , 
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the appellee relies on the evidence 


saken from appellee's brief at page 6. in 


appellant states that presence and flight are sufficie 


sustain a conviction as an aider and abettor. To su 


appellee relies principally on the case of 
124 U.S. App. D.C. 14, 20, 360 F. 24 B29, 835) 


The aizferences in the two cases are so great sas 


neomparable. 
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The appellee also refers to the case of Nye and Ni 
sates, 336 U.S. 613 .(1949) for the proposition chav 
Braver, ~ Pie wei}: Oe ae 
Taer and abettor 1% is only necessary chase one derenca: 
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ssociate himself in some way with the criminal venture. 
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nat case involved the indictment of the one Moncharsh + 
alse invoices to the War Shipping Administration, mist 
weights, grades and prices of specified sales oz eggs enc 
se. In holding that Moncharsh was an aider and abettor 7! 
t referred to the following facts: 


iva) 


the 
hee 
our 
"mere is no: direct evidence tying Moneharsh to the six 

false invoices involved in the substantive counts. Yeo 

tnere is circumstantial evidence wholly adequate vo support 

the finding of the jury shat Moncharsh aided ané abetted in 

the commission of those offenses. Thus shere iis evidence 

that he was the promoter of a long and persistent cheme to 
a@efraud, that the making of false invoices was &@ pare or chat 
project, that the makers of the false invoices were Monenersh's 
subordinates, that his family was che chier owner of the 
business, that he was she manager of it, that|/ his chief? sud- 
ordinates were his brothers-in-law, .chat he had charge or the 
officer where the invoices were made out. 

"Those activities extended throughout the period when the sub- 
stantive crimes were committed. They constitute ample evidence 
in a record reeking with fraud that Moncharsh: was associated 
with the presentation of the six false invoices." 


evtainly that evidence amounted to a knowing 2@SS0 
citeve that the evidence quoted at page infra, .0 
tef, could be similarly construed. The evidence in the ins nt 

we submit, suggests nothing more than a situation where defencant and 

his companion were returning from a party, Saw activity av a liquor 


Bats) 


store and were too curious for their own good. | 


> 


net f2 
f 3 2 


Om 


e aur 


“A 
vee 


tert un 
am 
a 


real 


ee e 


$ 
c 
‘ 


eres 


erged: 


no em 


wr 


he chree 


iv 


ey 


” ‘vel 


er a revolve 


3 the oth 


ana 
a 


Ae my 


Snovgun 


revurne 


er 


shese* two lac 


— 


- 


cnen 


v 


was 


A ee 
Leu 


wa 


ra 
che 


tn 
aes 


e money 


are 


dence 


e evi 


“n> 
Vee 


y +-oam 
neones 


WwW. 


of 


e757 
ween 


2s 
oe 


case agai 


tae 


2 a 
tent, 


as suffic 


Ww 


+ 
v 


at 4 
ov = 


vay 


ing & 


an 
owe 


nol 


a 
aoe -s 


e crime, 


_ 
ved 


oo + 


° 


aviare Oo 


PREY: 


on O- 


awe 
ove 


motn 
meng 


n” 


way 


w 
¥ 


me 
ho 


so 


elf in 


fone 
pow nerT<) 


_ 


sociate 


ly as 


LOWLNE, 


kn 


tna 
sere 


ont 


nw 
CS a ae one 


w 


to and does aid the primary actors. 


=p 


cannot imagine 
involved nothin 


ide doorway of a 
f herein appellant h 


t 
+0 sustain a conviction as en aider 
pages 16-19). In the Bailey case eoe Court s2 
presence, previous “associative acts and flight were not enough. 
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gned to in any Way sanction or promote che erime.. 
ppellant's Brief, page 18). 
The Government seeks to distinguish che 
(Appellee's Brief, Footnote 6, page 6) on the basis of 
being a daytime roboery. Is there not as much compelling 
an innocent man to flee she scene of the crin 
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she District of Columbia, is it not understandable, if nov 
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4 5 prosecution constructed from evidence 1 which is 
pregnant with the probability that appellant was an innocent 
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